Property Development and SMSFs

Can SMSFs engage in property development?
This issue is in relation to whether the property development meets the sole purpose test under
the SISA.
The ATO’s previous interpretation was that the sole purpose test had been contravened where a
fund was “running a business” as part of its investment strategy. The general view was that if a
superannuation fund is conducting a business, it is not administered for the sole purpose of
providing benefits for the members and beneficiaries of the fund.
However, the current ATO view is that the fact that activities undertaken by an SMSF trustee are
considered business activities for income tax purposes does not necessarily mean that the trustee
contravenes the regulatory provisions. However, trustees should be aware that those activities will
be scrutinised against the sole purpose test or other regulatory provisions.
If the trustee of an SMSF carries on a business, the ATO has advised that they will examine the
activities closely to ensure that the sole purpose test is not breached. Cases that would attract the
ATO’s attention include those where:

° the trustee employs a family member (we would look at, among other things, the stated
°
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rationale for employing the family member and the level of salary or wages paid)
the trustee carries on a business that relates to an activity that is commonly carried out
as a hobby or pastime

° the business carried on by the fund has links to associated trading entities
° there are indications that super fund assets are available for the private use and benefit
of the trustee or related parties.
The trust deed must also be reviewed to ensure that it allows the SMSF to carry on a
business and the fund’s investment strategy should be reviewed.

Will property development be considered to be carrying on a business?
This is a question of fact and should be discussed with your advisor prior to commencing any
project. A private ruling from the Australian Taxation Office may be required to provide certainty
for the tax treatment.
If deemed to be carrying on a business

•

Land that was originally acquired and used for farming purposes and later ventured into a
business of subdivision, development and sale, becomes trading stock of the taxpayer, for
the purposes of Division 70 of the ITAA 1997, when it is ventured into a business of
development, subdivision and sale.

•

Taxation Determination TD 92/124A clarifies that land will be treated as trading stock for
income tax purposes if it is held for the purpose of resale and a business activity which
involves dealing in land has commenced.

•

As the taxpayer is regarded as being in the business of subdivision, development and sale
of land, the proceeds from the sale of the subdivided land will be assessable under section 6
-5 of the ITAA 1997. The taxpayer's land will be treated as trading stock when the land is
ventured into the business of development, subdivision and sale. When an asset is ventured
into the business of development, subdivision and sale is a matter of fact.

•

For income tax purposes, you would treat it as if you sold the land to yourself at cost or
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If not deemed to be carrying on a business

•
•

Property will maintain its cost base and CGT profile
Sale of property will attract capital gains tax, subject to the tax treatment of the SMSF income and capital gains at the time of the
sale.

Can the SMSF invest in a related Unit Trust which owns the property and engages in property
development?
Yes, provided the in-house asset rules are not breached.
An "in-house asset" is defined in s 71 of the SIS Act to include (unless an exception applies):

° a loan to, or investment in, a "related party" of the fund;
° an investment in a "related trust" of the fund; and
° an asset of the fund subject to a lease or lease arrangement with a "related party" of the fund.
Under regulations 13.22C and 13.22D of SISR, an exception to the in-house assets rule applies to related party unit trust investments
where:

° the trust does not borrow;
° there is no charge over an asset of the entity;
° the entity does not invest in or lend money to individuals or other entities (other than normal deposits with financial
institutions but shares or units in other companies or trusts are not permitted);
the entity has not acquired an asset from a related party of the fund after 11 August 1999 other than business real property;

°
° the entity does not acquire an asset, other than business real property, that has been owned by a related party of the fund in
the previous 3 years (not including any period of ownership prior to 11 August 1999);

° the entity does not directly or indirectly lease assets to related parties, other than business real property;
° the entity does not conduct a business; and
° the entity conducts all transactions on an arm's length basis.
If one of the requirements is breached, the exception ceases to apply to existing investments in the entity by the fund (the investment
will then be an in-house asset) and is unavailable to future investments in that entity.
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